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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 

OCTOBER TERM, 1939 

No. 7483 


Arthur F. Granholm, Appellant 
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Frank A. Cardillo, Deputy Commissioner, 
United States Employees’ Compensation 
Commission, and 

The Washington Terminal Company, a Corpo¬ 
ration, Appellees . 


BRIEF FOR APPELLEES 
STATEMENT OF THE CASE 

The above-mentioned cause arose out of an order 
by the Deputy Commissioner denying compensa¬ 
tion to the appellant, Arthur F. Granholm, as a 
result of two hearings held before the Deputy Com¬ 
missioner on October 25, 1938, and January 25, 
1939. The Deputy Commissioner rejected the 
claim for compensation made by the appellant for 
the reason that the said claimant did not sustain 
an injury to his heart as a result of his employment 
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on February 13,1938. Subsequently the appellant 
filed a Complaint for Revocation of Order and for 
a Mandatory Injunction in the District Court of 
the United States for the District of Columbia re¬ 
questing that Court to set aside and vacate the said 
compensation order of the Deputy Commissioner 
and that the said defendant, Frank A. Cardillo, 
be directed to award compensation to the plaintiff. 
Thereafter the appellees filed Motions to Dismiss 
the said complaint which were heard before the 
said District Court which sustained the motions 
of the appellees to dismiss the said complaint. 
Thereafter the appellant appealed to this Court 
to review the decision of the District Court dis¬ 
missing the aforesaid complaint. 

Granholm was employed by the Washington 
Terminal Company as a checker in the lower bag¬ 
gage room of the Union Station. On February 13, 
1938, while employed in such capacity and while 
he was assisting in placing a box containing a 
corpse on to a motor truck, which box was to be 
shipped by train to Elmira, New York, the appel¬ 
lant claimed that he sustained an injury to his 
heart. He testified at the hearings that at about 
8:05 P. M. (R. p. 105) while assisting two porters 
and an undertaker’s helper in lifting the said box 
and in placing it on a motor truck, the box was not 
properly lifted to the platform of the truck and 
that the front of it swayed or dropped down, thus 
throwing the weight on the end of the box which 
he was carrying. After helping to lift the corpse 
he continued his usual work without making com¬ 
plaint to anyone. (R. p. 118 & R. p. 81). At about 
10:00 P. M. of the same evening he experienced a 
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feeling of tightness in his chest which he attributed 
to a cold, but nevertheless continued to work until 
12:15 A. M. when his day’s work was over and he 
left for home. On the way home he stopped for a 
cup of coffee, vomited and had pain in his chest, 
and on the following day, which was his day off, 
he remained at home but reported again for work 
on February 15th. He returned home again on 
that day not feeling well and having pain around 
his heart, and called his family physician who 
found a muscle spasm on the left side of his chest 
and some heart disturbances. On February 16th 
he was examined by Dr. White, the Company phy¬ 
sician, who determined that he was cyanotic and 
that his heart beat was irregular and advised him 
not to go back to work but to go home and call in 
his own physician. 

SUMMARY OF ARGUMENT 

1. The findings of fact of the Deputy Commis¬ 
sioner to the effect that the claimant did not sustain 
an injury to his heart as a result of his employment 
on February 13,1938, are supported by substantial 
evidence and should, therefore, be regarded by the 
Court as final and conclusive. 

2. The sole question presented by appeal to this 
Court being whether the said findings of fact are 
supported by substantial evidence, it follows that 
the other points raised by the appellant are merely 
collateral to the issue and do not merit considera¬ 
tion by this Honorable Court. 

ARGUMENT 

The Deputy Commissioner having rejected the 
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claim for compensation for the reason that the 
claimant did not sustain an injury to his heart as a 
result of his employment on February 13, 1938, 
the review by this Court is limited by the Act to a 
determination as to whether the findings of fact 
upon which the said compensation order was based 
are in accordance with law. If in accordance with 
law, the Deputy Commissioner’s findings are final 
and conclusive and this Court is without authority 
to reverse the said order. In Crowell v. Benson, 
285 U. S. 22, at page 46, the Court said: 

“Apart from cases involving constitutional 
rights to be appropriately enforced by pro¬ 
ceedings in court, there can be no doubt that 
the Act contemplates that as to questions of 
fact arising with respect to injuries to em¬ 
ployees within the purview of the Act, the find¬ 
ings of the deputy commissioner, supported 
by evidence and within the scope of his author¬ 
ity, shall be final.” 

In Powell v. Hoage, 61 App. D. C. 99, 57 Fed. 
(2d) 766, one of the leading cases in this jurisdic¬ 
tion, this Court defined the expression “not in ac¬ 
cordance with law” which is contained in the 
Workmen’s Compensation Act and which has ref¬ 
erence to the question as to whether orders of the 
Commissioner may be set aside by the Court. In 
that case the Court held that only those orders of 
the Commissioner may be set aside as not in ac¬ 
cordance with law in which it appears that there 
is an error of law or in 'which the order of the 
Commissioner is not supported by substantial 
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evidence or is arbitrary and unreasonable. The 
Court went on to say in that case that if the find¬ 
ing is supported by substantial evidence it is final. 

In his Findings of Fact (a copy of which is at¬ 
tached to appellant’s complaint R. p. p. 6-8) the 
Deputy Commissioner found that the claimant was 
examined by the Company physician who de¬ 
termined that the claimant had a chronic heart 
condition and that he had suffered a mild throm¬ 
bosis. He also found that the claimant was exam¬ 
ined by Dr. Earl R. Templeton, a heart specialist, 
and that the said physician found a chronic heart 
condition probably due to arterio-sclerosis or hy¬ 
pertension, and that the claimant had suffered a 
slight attack of coronary thrombosis which devel¬ 
oped subsequent to the lifting of the corpse but did 
not result from said lifting; that the lifting of the 
corpse did not precipitate the attack of the coronary 
thrombosis and that the claimant’s heart condi¬ 
tion was not caused or aggravated by his work on 
February 13,1938. 

The Findings of Fact Have Ample Support In the 

Medical Testimony Adduced at the Hearings 

Dr. John A. White, the physician of the Wash¬ 
ington Terminal Company, who examined the ap¬ 
pellant after the accident, testified that in his opin¬ 
ion there was no causal relationship between the 
so-called accident and the condition of the plain¬ 
tiff’s heart at the time of his examination. This 
opinion was based on the fact that several hours 
elapsed between the time of the lifting and the time 
the appellant felt pains around his heart. 
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By Mr. Hamilton: 

Q. In your opinion, Doctor, what relation¬ 
ship does this so-called accident that Mr. Gran- 
holm said he had in lifting or in helping to lift 
a corpse, have with reference to his physical 
condition? 

A. In my opinion it didn’t have any, and I 
told him that. The history that he gave me 
was this accident, this lifting of this corpse, 
occurred early in the evening, and then when 
he started to go home, on the way home, he 
became sick at his stomach and felt like he was 
going to vomit, and I believe he got out of his 
car and stopped in a restaurant to get a cup of 
coffee. I don’t think the coffee did him any 
good, and when he got home he was in pretty 
bad shape. He said that he called his doctor 
then. The time had elapsed between the lift¬ 
ing and the occurrence of the symptoms of a 
heart disorder, I think the time was several 
hours between the time he took the corpse off 
the truck or helped to put it off the truck until 
the time that he actually became disabled; I 
would say the accident had nothing to do 
with it. 

Q. In view of the length of time that elapsed, 
would you be able to say whether the lifting of 
this corpse had anything to do with the injury 
of his heart? 

A. In my opinion it is very doubtful; I can’t 
say definitely, of course, but usually in these 
cases a development of this sort does not take 
hours; it happens right away. 
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Q. Would the fact that his doctor did not— 
that is, his family physician did not discover 
that he had any heart trouble until some time 
on the 15th of February, would that lead you 
to believe that the accident had anything to do 
with the heart condition? 

A. I don’t think so. (R. p. p. 96-97.) 

That Dr. White was emphatic in his belief that 
the alleged accident had nothing to do with the 
condition of the appellant’s heart is manifested by 
his report to the Washington Terminal Company 
made on February 16, 1938, which was received 
into evidence as respondent’s Exhibit No. 1 and 
copied in the transcript of testimony. (R. p. 157.) 
In addition, a complete statement concerning the 
aforesaid injury was made by Dr. White to the 
Claim Agent of the Washington Terminal Com¬ 
pany and was also received into evidence as re¬ 
spondent’s Exhibit No. 2 and copied in the trans¬ 
cript of testimony. (R. p. 158.) 

Dr. Earl R. Templeton, a heart specialist who 
examined the plaintiff at the request of the Wash¬ 
ington Terminal Company, was called as a witness 
at the second hearing on January 25, 1939, and 
testified on behalf of the respondent. Although he 
did not definitely state that the lifting on February 
13, 1938, had no relationship with the heart con¬ 
dition of the plaintiff, it was his opinion and belief 
that the plaintiff had a chronic heart condition 
probably due to arterio-sclerosis or hyper-tension 
and that subsequent to the lifting on February 13, 
1938, the plaintiff had suffered a slight attack of 
coronary thrombosis which was not precipitated 
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or aggravated by the aforesaid lifting. The opin¬ 
ion of Dr. Templeton which supports his belief that 
the plaintiff had a chronic underlying heart condi¬ 
tion previous to February 13, 1938, was admitted 
in evidence and was set out in the transcript of 
testimony: 

“Opinion: A review of the history and ex¬ 
aminations in this case indicates that Mr. 
Granholm did or did not have a chronic under¬ 
lying heart condition previous to February 13, 
1938. The facts supporting the latter are his 
own statements—that he had no heart trouble 
previous to this attack, and his physician 
states that his heart was normal about No¬ 
vember 15, 1937. If there was no underlying 
chronic heart condition, I am of the opinion 
that the lifting of the coffin did not cause or 
contribute to the presumptive attack of the 
slight coronary thrombosis because exertion 
does not cause coronary thrombosis in a nor¬ 
mal heart. 

“The supporting evidence that there was 
indication of a slight coronary thrombosis pre¬ 
ceded by a chronic heart condition probably 
due to arterio-sclerosis or hyper-tension, with 
a minor possibility that an attack of acute 
articular rheumatism, occurring 28 years 
ago, causing a chronic myocardial condition, 
are these factors: The present hyper-tension; 
the tightness in the chest; vomiting; and 
shortness of breath, appearing from approxi¬ 
mately 2 to 6 hours after the lifting incident, 
respectively and the reported dilatation of the 
heart; the presence of heart murmurs; and 
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irregularity which was noted the third day 
after the lifting incident. 

“Weighing the two, I incline to the view that 
there was a chronic heart condition preceding 
the probable attack of slight coronary throm¬ 
bosis which developed subsequent to the lift¬ 
ing of the corpse. 

“I am therefore, of the opinion the lifting 
of the coffin did not actually precipitate the 
probable attack of slight coronary thrombosis 
which developed February 13, 1938, although 
it was a possible contributory factor, for the 
following reasons: 

“First: There was no direct injury to the 
chest wall; the tightness of the chest did not 
affect him until approximately 2 hours after 
lifting the coffin, and the vomiting and short¬ 
ness of breath did not appear until approxi¬ 
mately 6 hours after the lifting incident; 

“Second: Because Mr. Granholm probably 
already had a pre-existent heart condition; 

“Third: Mr. Granholm had been under ex¬ 
cessive nervous strain due to the loss of his 
son, and unusual attention directed to his 
heart, convinces me there is a factor of car¬ 
diac neurosis also.” (R. p. p. 138-139.) 

On examination and cross-examination Dr. Tem¬ 
pleton reiterated that in his opinion the lifting of 
the coffin did not actually precipitate or contrib¬ 
ute to the presumptive attack of slight coronary 
thrombosis which developed subsequent to the lift¬ 
ing of February 13,1938, although he did state that 
it might have been a contributory factor. 
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The Deputy Commissioner: 

“The doctor says that in his opinion the lift¬ 
ing of the coffin did not actually cause or con¬ 
tribute to the presumptive attack of the slight 
coronary thrombosis which developed Febru¬ 
ary 13, 1938, although it was a possible con¬ 
tributory factor.” 

Mr. McDonnell: “I wish the witness would 
explain that.” 

The Deputy Commissioner: “All right.” 

The Witness: “If it was a direct cause, the 
majority of these cases would find the artery 
entirely blocked. Assuming that a piece of 
this artery had broken off on the inside of it; 
if it had blocked it enough to stop the function¬ 
ing of that vessel, there would have been im¬ 
mediate death.” 

By Mr. McDonnell: 

Q. But that didn’t happen and he didn’t 
feel any disastrous effects for some time? 

A. For about two hours afterwards—I will 
say it is possible. 

Q. What else do you attribute it to; do you 
attribute it to anything else? 

A. Probably an already pre-existent heart 
condition, because we have assumed that some¬ 
thing must have developed it. 

Q. What type of heart disease could have 
predisposed this attack? 

A. Either arterio-sclerosis or myocardial 
disease. 
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Q. Then it is possible that lifting baggage 
did aggravate this pre-existing condition? 

A. That is possible, or rheumatism may 
have been present also. 

Q. You say rheumatism and possible ar¬ 
teriosclerosis? 

A. Possible, yes. 

Q. That would have pre-existed a condition 
such as he suffered from? 

A. It is possible that it may have aggravated 
it, but it didn't pre-exist it. (R. p. p. 143-144) 

Q. You say that probably some predispos¬ 
ing condition aggravated the heart, and when 
this lifting occurred, that the injury may have 
had some additional effect on it? 

A. It is a possible contributory factor. 

Q. Is that the only thing that you can at¬ 
tribute it to ? 

A. A prediseased heart condition; that is 
the contributory factor, but we have this high 
blood pressure since, but that may have devel¬ 
oped just recently; it may have developed in 
the last week or so; we have no record of that." 
(R. p. p. 145-146.) 

By Mr. McDonnell: 

Q. You can’t say that the lifting of baggage 
didn’t cause it? 

The Deputy Commissioner: “What was 
that?’’ 


By Mr. McDonnell: 
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Q. Unusual strain or anything of that sort? 

A. If he had a normal heart it would not be 
affected. I said that the slightest attack of 
coronary thrombosis or some rheumatic dam¬ 
age to the heart—it was possible that it did 
aggravate it, but I don’t know how you could 
tell it unless there was immediate death and 
you could examine through a postmortem ex¬ 
amination; otherwise you couldn’t tell.” (R. 
p. 148.) 

By Mr. Calnan: 

Q. You say further that in a severe strain it 
is highly probable that it would aggravate 
the condition of that nature? 

A. I don’t say it is highly probable; I said it 
was possibly a contributing factor.” (R. p. 
151.) 

It is respectfully submitted that the above testi¬ 
mony of Dr. White and Dr. Templeton gives more 
than adequate support to the findings of the Dep¬ 
uty Commissioner in this case and abundantly ful¬ 
fills the requirements of the decisions of Courts 
reviewing compensation orders. Accordingly, 
there should be an affirmance of the decree below 
dismissing the claimant’s complaint and the rejec¬ 
tion of the claim by the Deputy Commissioner 
should stand. 

The Points Raised by the Appellant on This Appeal 
Are Entirely Without Merit and Constitute an 
Attempt to Lead the Court Away From the 
Real Issue. 

The argument for the appellees might well stop 
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i with a setting out of the evidence that more than 
adequately substantiates the findings of fact 
made by the Deputy Commissioner. However, 
! certain mis-statements of fact and mis-conceptions 
of law become so readily apparent upon a perusal 
of the appellant’s brief that they cannot well go 
unanswered. Counsel for the appellant have reit- 
! erated many times throughout their brief the 
statement that Granholm felt certain heart dis¬ 
turbances immediately after lifting the corpse on 
to the truck. In this respect, we should like to 
direct this Honorable Court’s attention to a state¬ 
ment made by the claimant at the second hearing 
before the Deputy Commissioner. After first 
relating that the lifting occurred at approximately 
8:05 P. M. (R. p 105), claimant made the following 
i statement: “I want to make it clear. I worked 
i until 10:00 o’clock and then I noticed that pain and 
it was quite severe, but I continued to work. I 
didn’t go around telling everybody about it.” (R. 

' p. 118.) We believe that the above statement defi¬ 
nitely and conclusively illustrates that the claim¬ 
ant experienced no symptoms which might be des¬ 
ignated as heart disturbances until almost two 
hours after helping to lift the corpse. 

On pages 3 and 4 of the brief for the appellant, 
it is asserted that none of the doctors called as 
witnesses gave their positive opinion that appel- 
i lant’s heart condition was not aggravated by his 
1 work on February 13, 1938. Without re-stating 
the testimony, we should like to call the Court’s 
attention to the very emphatic statement by Dr. 
White that the lifting had nothing whatsoever to 
do with the heart condition of the claimant. (R. p. 
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96.) In addition, the opinion of Dr. Templeton 
ably supports the contention of Dr. White in this 
respect. (R. p. 139.) 

The main point upon which appellant seeks a 
review of the case by this Court is the assertion 
that an accidental injury arising in the course of 
employment, which aggravates a pre-existing 
heart condition, is compensable under the law. The 
appellees do not deny that this is an accurate 
statement of the Courts in interpreting the va¬ 
rious Workmen’s Compensation Acts. However, 
the appellees fail to see wherein this point can have 
any application to the case at bar. If the Deputy 
Commissioner had found that the claimant suf¬ 
fered an injury to his already diseased heart as a 
result of the lifting on February 13,1938, yet had 
determined that such was not an accidental injury 
arising out of and in the course of employment, 
which was compensable under the law, appellant’s 
contention might have some merit, and this court 
could justifiably set aside the order of the Com¬ 
missioner on the ground that he had committed an 
error of law. However, in the case at bar, the 
Deputy Commissioner found as a fact that claim¬ 
ant suffered no injury as a result of the lifting, 
and hence "was not entitled to compensation. The 
Deputy Commissioner realized that an aggrava¬ 
tion of a pre-existing heart condition was compen¬ 
sable. This is manifested by his specific finding 
that the claimant’s heart condition “was not 
caused or aggravated” by the aforesaid lifting. 

Therefore, it is clear that all of the cases cited 
by appellant, dealing with aggravation of a pre¬ 
existing disease, are not appropriate, and we would 
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not be justified in asking the attention of the 
Court to any comment we might make upon deci¬ 
sions which are so obviously irrelevant. 

In attempting to demonstrate to this Court that 
the findings of fact made by the Deputy Commis¬ 
sioner are not in accordance with law’, appellant 
has not seen fit to rely upon any positive evidence 
that the appellant’s heart condition was aggra¬ 
vated by helping to lift the corpse. This is evi¬ 
denced by the failure of appellant to call attention 
in his brief to any testimony by Dr. Malin, appel¬ 
lant’s own physician who examined him tw r o days 
after the appearance of the heart symptoms. On 
the contrary, appellant has attempted to build up 
a case by taking disconnected excerpts from the 
testimony of the appellee’s physicians w’hich, by 
themselves, do not truly state the medical opinion 
in the case. Appellant wrould have this Honorable 
Court believe that the Deputy Commissioner’s 
findings of fact lack substantial evidence to sup¬ 
port them merely because Dr. Templeton, one of 
witnesses on behalf of the Washington Termi¬ 
nal Company stated that in his opinion the lifting 
of the coffin might possibly contribute to the prob¬ 
able attack of slight coronary thrombosis suffered 
by Granholm. Surely in the absence of supporting 
positive evidence such a statement fraught with 
speculation would not warrant this Court in rever¬ 
sing the compensation order. 

In Lyons v. Fox New England Theatres, Inc., et 
al., 112 Conn. 691, 153 A. 778, the Supreme Court 
of Errors of Connecticut made the following 
statement: 

“It w r as incumbent upon the claimant to 


16 


prove it to have been at least a reasonable 
probability that the death of the deceased 
arose out of his employment. Dombrowski v. 
Jennings & Griffin Co., 103 Conn. 720,729,131 
A. 745; Madore v. New Departure Mfg. Co., 
104 Conn. 709,714,134 A. 259. Two of the med¬ 
ical expert witnesses stated that in their judg¬ 
ment this could not be said to be so; the most 
they could say was that it was reasonably pos¬ 
sible. In this condition of the evidence the 
finding of the commissioner was one which he 
might reasonably have made, and it must 
stand. The corrections sought either would 
be insufficient to affect the result or are nega¬ 
tived by the facts he has properly found.” 

That the Deputy Commissioner was not bound 
by any intimation that the lifting possibly affected 
appellant’s heart is borne out by the following ex¬ 
cerpt from the case of Carter v. Priebe & Sons, 77 
S. W. (2d) 171, a Missouri decision: 

“The doctors do not say that undoubtedly 
the disease arose from the conditions, but only 
that it ‘probably’ did, which at most is a guess, 
and one which the commission was not bound 
to accept.” 

In Lewis v. Lake Charles Stevedores, Inc., 17 La. 
App. 579, 135 Sou. 630, the Court of Appeal of 
Louisiana said: 

“There is a possibility or a probability that 
these troubles were the result of the accident, 
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but it is not sufficient to sustain plaintiffs de¬ 
mand. He should have established that fact 
with legal certainty to entitle him to recover.” 

In the absence of positive evidence to the con¬ 
trary, and with a mere showing that the lifting of 
the coffin was a possible contributory factor to 
appellant’s heart condition, it cannot be said that 
the Deputy Commissioner’s findings of fact were 
not supported by substantial evidence. 

Appellant has stated as one of the points upon 
which he seeks a review of his case by this Court, 
that any doubt as to whether the lifting on Feb¬ 
ruary 13, 1938, aggravated his heart condition, 
should be resolved in his favor. In support of this 
contention appellant has cited the case of Fidelity 
& Casualty Co. of N. Y. v. Burris, 61 App. D. C. 
228,59 Fed. (2d) 1042. In that case the Court was 
referring solely to the action of the Commissioner 
in making his findings of fact when it said that 
doubt should be resolved in favor of the claimant. 
On appeal to this Court such a contention is with¬ 
out merit and irrelevant in view of the fact that 
the only issue before this Court is a determination 
as to whether the findings of fact made by the Dep¬ 
uty Commissioner were in accordance with law. 

Where more than one inference can be drawn 
for the purpose of arriving at a different conclu¬ 
sion from the Deputy Commissioner, it is well 
established that the Workmen’s Compensation Act 
does not authorize the courts to re-weigh the evi¬ 
dence. Fulton v. Hoage, 64 App. D. C. 232,77 Fed. 
(2d) 110. 

Nor may the court substitute its judgment for 
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that of the Commissioner, nor may it re-examine 
the weight of the evidence. Malone v. Hoage, 64 
App. D. C. 38, 73 Fed. (2d) 855. 

CONCLUSION 

Accordingly, it is submitted that an examination 
of the transcripts of testimony reveals substantial 
evidence in the record to support the findings of 
fact made by the Deputy Commissioner. Under 
such circumstances, we respectfully urge this Hon¬ 
orable Court to affirm the decree of the lower court 
dismissing the appellant’s complaint. 
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